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An End to the Death Penalty



The New Jersey Death Penalty Study Commission's recent report landed with a palpable sense of déjà vu. We have all heard these arguments before, just as we have made these arguments before. Perhaps the logic inherent in these arguments and the political stars have finally aligned in New Jersey for victims and defendants alike, and 25 years of promises and uncertainty, of anguished judicial decisions and fiery political rhetoric, can come to an end. 
The report finds no compelling evidence that the death penalty serves as a deterrent, notes that its abolition will end the risk of disproportionality and fatal errors in sentencing, and notes that the death penalty is inconsistent with evolving standards of decency. Less critical to the abolition of the death penalty are the cost issues, both because whether a death sentence is correct or moral should guide society, not the costs, and because the report calls for a punishment that is already in de facto existence in New Jersey and is an express alternative in many states, and which does not come without increased expense: life without parole. 
Ironically, the unimportance of cost was a theme sounded by the architect of the original modern death penalty, State Sen. Joseph Russo, the commission's lone dissenter, who agreed only that we should not continue to have a death penalty on the books if "liberal judges and individuals" continue to frustrate the will of the Legislature in enforcing it. Said Russo: "If the death penalty is wrong, it is wrong; if it is not wrong, it is not wrong. It doesn't matter what it costs. The taking of human life is something far too important to be influenced by costs." 
We have no doubt that the emotional cost to the families of murder victims is immeasurable. We suspect that the long-drawn out processes of appeal are equally devastating to them. They have come to ask, "Will justice ever be done?" 
The long political and legal battle over the death penalty in New Jersey has exemplified the best qualities of public debate between the political branches envisioned by the framers of our constitutions. At times, the Legislature has supported the death penalty and the governor opposed it. At times governors have supported the death penalty. This debate has now come full circle back to the Legislature, with a governor sympathetic to ending capital punishment, and now an established bipartisan body proposing a real end to the death penalty practice while offering public justification. Let us face it - the death penalty just does not achieve its stated purposes of deterrence and retribution. 
The call for repeal comes at a time of very public reversals of convictions and findings of innocence based on DNA evidence after years on death row, public exonerations, botched executions, and a growing disassociation with attitudes such as that voiced by an Alabama attorney general (thinking there were no reporters around) that we should "fry 'em till their eyes pop out." All this has created a growing unease about executions that is reflected in most public opinion polls in the state. 
Moreover, while the commission takes an empirical tone, the report's moral center echoes conclusions reached by one of the most articulate of those "liberal judges" referred to by Russo, retired Justice Alan Handler, speaking in State v. Ramseur and State v. Marshall, who issued a clarion call in his disquieting dissents: 
"[The majority] resists the conclusion that there is something fundamentally awry with our capital-murder jurisprudence, it ignores the emergence of the disquieting truth that capital punishment cannot really be made to work in a civilized society. It chooses to live with a case, this case, in which a criminal defendant is arbitrarily sentenced to die. The Court's decision, then, more so than any that has preceded it, brings home the unmanageable conflicts that inhere in the administration of capital-murder prosecutions and the deepening incoherence of our capital-murder jurisprudence. I believe strongly that society is entitled to express through its institutions the outrage felt when the lives of innocent persons are taken callously, senselessly or cruelly . . . . None of us can escape our common humanity; we are all violated and reduced by the taking of an innocent victim's life. Yet we can draw no satisfaction in punishment that does not conform to law. Our constitutional values, we must hope, retain integrity and do not allow us, no matter how outraged, to exact unprincipled retribution." State v. Marshall, 123 N.J. 1, 586 A.2d 85 (1991). 
Although eight other states have suspended executions in recent years, mostly through court decisions, the New Jersey Legislature may have been the first to receive an official recommendation that capital punishment be abandoned. And if the Legislature approves the commission's recommendations, it would be the first to do so since the U.S. Supreme Court halted all executions in 1972 (after which 38 states rewrote their laws to reinstate the practice). 
We commend the commission on its hard work and we endorse its ultimate conclusion. We urge the Legislature and governor to be the first state to recognize that the death penalty is not working and to move expeditiously to recognize the moral and practical necessity of ending the death penalty, and returning both victims' relatives, defendants and our judicial system to sure, just and swift punishment for the most abhorrent of crimes.
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